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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

Harrisonburg Division 
 
SUSAN BOCOCK, ) 
 Plaintiff, ) 
  ) 
v.  ) Civil Action No. 5:14-cv-00050 
  )  
SPECIALIZED YOUTH SERVICES OF  ) 
VIRGINIA, INC., d/b/a Shenandoah  ) 
Academy, a Virginia Corporation, ) 
   ) 
and  )  By:   Joel C. Hoppe 
  )  United States Magistrate Judge 
TARIE SHULL,  ) 
 Defendants. )     
 

REPORT AND RECOMMENDATION 

 This matter comes before the Court on Specialized Youth Services of Virginia, Inc., 

(“SYS”) and Tarie Shull’s (collectively “Defendants”) Motion to Dismiss the Complaint under 

Federal Rule of Civil Procedure 12(b)(6) for failure to state a claim upon which relief can be 

granted. ECF No. 6. The parties have fully briefed the matters, making them ripe for 

determination, and the Court held oral argument on November 25, 2014. 

 The motion is before me by referral under 28 U.S.C. § 636(b)(1)(B). ECF No. 9. Having 

considered the parties’ pleadings, briefs, oral arguments, and the applicable law, I find that 

Bocock has sufficiently stated a claim upon which relief can be granted. I therefore recommend 

that the presiding District Judge DENY Defendants’ motion to dismiss. 

I. Procedural History and Facts 
 
 On August 29, 2014, Bocock filed a complaint in Rockingham County Circuit Court 

containing two counts alleging violation of the Americans with Disabilities Act (“ADA”) against 

defendant SYS and one count alleging wrongful discharge in violation of Virginia public policy 
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against both defendants. Compl. ¶¶ 42–53, 54–60, 61–71, ECF No. 1-1. Defendants removed the 

case to federal court on October 1, 2014. ECF No. 1. This Court has jurisdiction over the pendant 

state law claim under 28 U.S.C. § 1367. On October 6, 2014, Defendants moved to dismiss 

Counts One and Two of the Complaint and to strike any allegations of emotional or reputational 

damages. ECF No. 6. Bocock filed a brief in opposition to the motion, ECF No. 13, and 

Defendants filed a rebuttal brief, ECF No. 14. On November 15, 2014, Bocock voluntarily 

dismissed Count Two of the Complaint. ECF No. 18. 

 For the purposes of this motion, I accept as true all well-plead allegations and view the 

Complaint in the light most favorable to the plaintiff. Philips v. Pitt County Mem. Hosp., 572 

F.3d 176, 180 (4th Cir. 2009). Bocock suffered a malicious wounding in the spring of 2009. 

Compl. ¶ 17. She sustained severe injuries to her head and face, including an orbital floor 

blowout fracture, a nasal fracture, a shoulder injury, and a brain injury. Id. As a result of these 

injuries and other issues, Bocock suffers from depression and anxiety. Id. ¶ 18. She has received 

therapy and medication for her condition and continues to receive treatment from mental health 

providers. Id. ¶¶ 18, 20. Bocock alleges that her condition is a disability under the ADA that 

substantially limits her brain function, her mental and emotional health, and her ability to 

concentrate, think, and interact with others. Id. ¶ 19. 

 Around April 2010, Bocock began working part-time for SYS at its Shenandoah 

Academy, where Shull is the principal. Id. ¶¶ 4, 14. Later that year she was hired to work full-

time as an electronics instructor and support staffer. Id. ¶ 15. Her ratings in performance 

evaluations exceeded the required standards for quality of work, quantity of work, and 

dependability. Id. ¶ 16. Bocock alleges that SYS and Shull were aware of her health conditions at 

all times, and that Shull would ask Bocock about the medications she was taking. Id. ¶ 21. 
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 In late 2011 or early 2012, Shull was accused of misconduct, including physical neglect 

of children at her school. Id. ¶ 22. The local agency of the Virginia Department of Social 

Services determined that the accusations were founded.1

 In the late spring of 2012, Shull held a staff meeting where she discussed the accusations 

and investigations against her. Id. ¶ 28. She claimed to know who had made the complaints, 

adopted a threatening tone, and stated “a couple of them are still in here, and I tell you one thing, 

they barked up the wrong tree.” Id. ¶¶ 28, 29. Defendants then fired one of the employees they 

suspected of reporting Shull’s conduct. Id. ¶ 31. 

 Id. ¶ 23. Shull needed to successfully 

appeal this determination, or she would likely lose her position as principal. Id. ¶ 25. The 

Virginia Department of Education engaged in its own investigation and, in the spring of 2012, 

questioned Bocock about the events and conditions underlying the accusations against Shull. Id. 

¶ 26. 

 At the start of the fall 2012 term, Defendants undertook a campaign of discriminatory and 

retaliatory behavior against Bocock. Id. ¶¶ 30, 32, 34–38. Around August 13, 2012, Bocock was 

not allowed to continue working in her previous positions, but was told to provide one-on-one 

assistance to a behaviorally challenged student while continuing her teaching duties. Id. ¶ 34. 

Defendants created policies that applied only to Bocock and excessively scrutinized her work. Id. 

¶ 35. Around August 27, 2012, Bocock was written up and disciplined for things she had not 

done. Id. 

 Bocock was terminated on August 29, 2012. Id. ¶ 36. Defendants falsely accused her of 

intimidating and threatening staff members, stated several times that they were afraid of her, and 

                                                 
1 A “founded” determination is “a disposition in which the local agency has determined that the 
abuse or neglect occurred.” Virginia Dept. of Social Services Appeals & Fair Hearings Unit, 
Procedure Manual 9 (2012), available at http://www.dss.virginia.gov/division/afh_manual.pdf. 
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claimed that they were concerned for student safety if she got upset. Id. ¶ 38. Shull expressed her 

belief that Bocock was involved in the accusations against her. Id. ¶ 40. 

II. Standard of Review 
 

 A Rule 12(b)(6) motion to dismiss challenges whether the plaintiff has properly stated a 

claim upon which relief can be granted. See Edwards v. City of Goldsboro, 178 F.3d 231, 243 

(4th Cir. 1999). A complaint must contain a “short and plain statement of the claim showing that 

the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2). A plaintiff must “state[] a plausible claim 

for relief” that “permit[s] the court to infer more than the mere possibility of misconduct” based 

upon its “judicial experience and common sense.” Ashcroft v. Iqbal, 556 U.S. 662, 679 

(2009). The court accepts as true all well-pled facts and construes those facts in the light most 

favorable to the plaintiff. Philips, 572 F.3d at 180. However, “legal conclusions, formulaic 

recitation of the elements of a cause of action, or bare assertions devoid of further factual 

enhancements fail to constitute well-pled facts for Rule 12(b)(6) purposes.” Nemet Chevrolet, 

Ltd. v. Consumeraffairs.com, Inc., 591 F.3d 250, 255 (4th Cir. 2009) (citing Iqbal, 556 U.S. at 

678). 

 Plaintiffs must plead enough facts to “nudge[] their claims across the line from 

conceivable to plausible,” and the court should dismiss a complaint that is not “plausible on its 

face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). This standard “does not impose a 

probability requirement at the pleading stage; it simply calls for enough facts to raise a 

reasonable expectation that discovery will reveal evidence” supporting the plaintiff’s claim. Id. at 

556. Determining whether a complaint states a plausible claim for relief is “a context-specific 

task that requires the reviewing court to draw on its judicial experience and common 

sense.” Iqbal, 556 U.S. at 679. 
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III. Analysis 

A.  Wrongful Termination Under the ADA 

 Under the ADA, it is unlawful for a covered employer to “discriminate against a qualified 

individual on the basis of disability in regard to job application procedures, the hiring, 

advancement, or discharge of employees, . . . and other terms, conditions, and privileges of 

employment.” 42 U.S.C. § 12112(a). To make a prima facie case of wrongful termination under 

the ADA, an employee must demonstrate: (1) she was a qualified individual with a disability; (2) 

she was fulfilling her employer’s legitimate expectations; (3) she was discharged; and (4) the 

circumstances of her discharge raise a reasonable inference of unlawful discrimination. See 

Reynolds v. Am. Nat’l Red Cross, 701 F.3d 143, 150 (4th Cir. 2012); Chamberlain v. Valley 

Health System, Inc., 781 F. Supp. 2d 305, 310 (W.D. Va. 2001). Defendants at this time do not 

challenge the second and third requirements, but argue that Bocock has failed to plead that she 

has a disability or that her discharge occurred under circumstances that raise a reasonable 

inference of unlawful discrimination.2

 1. Bocock Has Sufficiently Pled a Disability  

 Def. Br. in Supp., 6–10, ECF No. 7. 

 A “disability” under the ADA may take any of three forms: “(1) a physical or mental 

impairment that substantially limits one or more major life activities (the ‘actual disability’ 

prong); (2) a record of such an impairment (the ‘record of’ prong); or (3) being regarded as 

having such an impairment (the ‘regarded as’ prong).” Summers v. Altarum Institute Corp., 740 
                                                 
2 In the brief supporting their Motion to Dismiss, Defendants express confusion as to what claims 
Count One of the Complaint alleges, leading them to address the issues of reasonable 
accommodation, “hyperscrutiny,” discriminatory policies, negative job evaluations, and 
demotion. Def. Br. in Supp. 10–16. At oral argument, Bocock’s counsel confirmed that Count 
One alleges solely wrongful discharge in violation of the ADA and that all the above issues are 
pled only as evidence of the discriminatory conduct leading to Bocock’s termination. The Court 
will therefore address these issues only as they inform the analysis of Bocock’s wrongful 
discharge claim. 
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F.3d 325, 328 (4th Cir. 2014) (quoting 42 U.S.C. § 12102(1)) (internal quotation marks omitted). 

With the ADA Amendments Act of 2008, Pub. L. No. 110-325, 122 Stat. 3553 (“ADAAA”), 

Congress expanded the definition of “disability,” stating that it “shall be construed in favor of 

broad coverage of individuals under this chapter, to the maximum extent permitted by [its] 

terms.” 42 U.S.C. § 12102(4)(A); see also 29 C.F.R. § 1630.1(c)(4). 

 At this stage, Bocock does not have to establish a prima facie case of wrongful discharge; 

her allegations need only raise a reasonable expectation that discovery will yield evidence to 

support the elements of a prima facie case. See Twombly, 550 U.S. at 556; Folwer v. UPMC 

Shadyside, 578 F.3d 203, 213 (3d Cir. 2009) (“Even post-Twombly, it has been noted that a 

plaintiff is not required to establish the elements of a prima facie case but instead need only put 

forth allegations that raise a reasonable expectation that discovery will reveal evidence of the 

necessary element.” (internal quotation marks omitted)). Considering this pleading standard and 

taking Bocock’s allegations as true, I find that she has pled sufficient facts to allege a plausible 

claim of disability under any of the three prongs provided in the ADA. 

 Concerning the “actual disability” prong, Bocock alleges mental impairments of 

depression and anxiety, which “substantially limit[] one or more major life activities, including . 

. . her brain function, mental and emotional health, her ability to concentrate, thinking, and 

interacting with others.”3

                                                 
3 Defendants argue that Bocock failed to plead that her impairments substantially limit a major 
life activity and that the Complaint instead contains only legal conclusions that recite the 
standard as given in the Code of Federal Regulations. Def. Br. 6–8; Def. Rebuttal Br. 4–7. 

 Compl. ¶ 19. While this language closely tracks that of the regulations, 

see 29 C.F.R. §§ 1630.2(g)(1)(i), 1630.2(i)(1), it also identifies specific limitations Bocock 

suffers from and is supported by additional facts in the Complaint. Bocock suffered serious 

physical injuries in 2009. Compl. ¶ 17. As a result, she has anxiety and depression, has required 
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ongoing treatment with medication and therapy, and uses medication to control her impairments. 

Id. ¶ 18. Furthermore, the regulations include major depressive disorder in a list of impairments 

that, “[g]iven their inherent nature . . . will, as a factual matter, virtually always be found to 

impose a substantial limitation on a major life activity.” 29 C.F.R. §§ 1630.2(j)(3)(ii), (j)(3)(iii). 

The regulations suggest that “with respect to these types of impairments, the necessary 

individualized assessment should be particularly simple and straightforward.” 29 C.F.R. § 

1630.2(j)(3)(ii). Bocock has sufficiently alleged that she has a mental impairment that 

substantially limits a major life activity. See Fowler, 578 F.3d 213 (“Fowler is not required, at 

this early pleading stage, to go into particulars about the life activity affected by her alleged 

disability or detail the nature of her substantial limitations.”); 29 C.F.R. § 1630.2(j)(1)(i) (“The 

term ‘substantially limits’ shall be construed broadly in favor of expansive coverage, to the 

maximum extent permitted by the terms of the ADA, . . . [it]is not meant to be a demanding 

standard.”). 

 Bocock has also pled sufficient facts to qualify under the “record of” prong of disability.  

 “Whether an individual has a record of an impairment that substantially limited a major life 

activity shall be construed broadly to the maximum extent permitted by the ADA and should not 

demand extensive analysis.” 29 C.F.R. § 1630.2(k)(2). Bocock alleges she “was treated with 

therapy and prescriptions for her condition,” “is continuing to receive treatment by mental health 

providers,” and that her “impairments are controlled by medication and therapy.” Compl. ¶¶ 18, 

20. Alleging three years of ongoing therapy and medication allows the Court to infer that there is 

a record of Bocock’s impairments, and as discussed above, she adequately alleges that her 

impairments substantially limit one or more major life activities. See Davis v. Vermont, Dep’t of 

Corr., 868 F. Supp. 2d 313, 326 (D. Vt. 2012) (finding that a plaintiff who described his medical 
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history  in general terms “pled sufficient facts for the Court to draw the reasonable inference” 

that records of his impairment existed and did not need to “explicitly point[] to records of the 

impairment”). 

 The Complaint also provides facts that satisfy the “regarded as” prong of disability. 

Following the ADAAA, “an individual is ‘regarded as having such an impairment’ if the 

individual is subjected to a prohibited action because of an actual or perceived physical or mental 

impairment, whether or not that impairment substantially limits, or is perceived to substantially 

limit, a major life activity.” 29 C.F.R. § 1630.2(l)(1). Under this prong, an employee does not 

need to allege or prove anything about her impairment beyond the fact that her employer knew or 

thought that she had an impairment and took an adverse action against her because of it. Saley v. 

Caney Fork, LLC, 886 F. Supp. 2d 837, 849 (M.D. Tenn. 2012); see, e.g., Lowe v. Am. 

Eurocopter, LLC, No. 1:10cv24-A-D, 2010 WL 5232523, at *7 (N.D. Miss. Dec. 16, 2010) 

(finding that the pro se plaintiff sufficiently pled “regarded as” disability by stating that her 

“[e]mployer was informed of [her] situation”); Darcy v. City of New York, No. 06-cv-2246, 2011 

WL 841375, at *4 (E.D.N.Y. Mar. 8, 2011) (holding that employee presented sufficient evidence 

that he was disabled under “regarded as” prong when employer transferred employee to new 

position five months after commenting that employee was alcoholic); see generally Kevin Barry, 

Brian East, Marcy Karin, Pleading Disability After the ADAAA, 31 Hofstra Lab. & Emp. L.J. 1, 

14–18 (2013) (collecting cases). 

 Defendants rely on Haulbrook v. Michelin North American, Inc., 252 F.3d 696 (4th Cir. 

2001), and Coursey v. University of Maryland Eastern Shore, 577 F. App’x 167 (4th Cir. 2014) 

(per curiam), to support their argument that Bocock did not sufficiently plead “regarded as” 

disability. Def. Br. in Supp. 8–9. Haulbrook was decided before the ADAAA changed the 
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elements of “regarded as” disability; the passage Defendants quoted states the now inaccurate 

standard that “regarded as” disability requires the employer to regard the employee as 

substantially limited in a major life activity. See Def. Br. in Supp. 8 (citing Haulbrook, 252 F.3d 

at 703). On the contrary, the employer need only be aware that the employee had an impairment; 

substantial limitation is not a factor. 29 C.F.R. § 1630.2(j)(2) (“Whether an individual’s 

impairment ‘substantially limits’ a major life activity is not relevant to coverage under paragraph 

(g)(1)(iii) (the ‘regarded as’ prong) of this section.”).  

 Coursey, though decided after the ADAAA went into effect, cites to a pre-amendment 

case that states the same outdated element of “regarded as” disability that Haulbrook cites. See 

577 F. App’x at 174 (“Coursey must show that (1) UMES mistakenly believed that he had a 

physical or mental impairment that substantially limited one or more major life activities, or (2) 

UMES mistakenly believed that an actual, nonlimiting impairment substantially limited him in 

one or more major life activities. See Rhoads v. FDIC, 257 F.3d 373, 390 (4th Cir. 2001).”). 

Besides quoting case law that has been superseded by the ADAAA, Coursey also reached only 

the narrow issue of whether “an employer’s request for an evaluation of its employee is, in and 

of itself, sufficient to show that the employer regarded the employee as disabled for purposes of 

the ADA.” Id. Neither the issue Coursey discusses nor the law it cites is applicable to the current 

dispute. 

 The Complaint alleges that Defendants “were aware of Plaintiff’s health conditions at all 

times relevant to the matters alleged herein. Defendant Shull would inquire of Plaintiff about the 

medications she was taking.” Compl. ¶ 21. It further alleges that Bocock was subjected to a 

discriminatory course of conduct leading up to her termination. Id. ¶¶ 30–38. Although the 
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Complaint is not rich in detail on this issue, it contains sufficient facts to satisfy the notice 

pleading standard for “regarded as” disability after the ADAAA. 

 2. Bocock was Discharged Under Circumstances that Raise a Reasonable Inference 

of Discrimination 

 To prevail on an ADA claim, a plaintiff must demonstrate that her disability was a 

“motivating factor” for the adverse action she suffered. See Baird v. Rose, 192 F.3d 462, 470 

(4th Cir. 1999); Caire v. Conifer Value Based Care, LLC, 982 F. Supp. 2d 582, 600 (D. Md. 

2013) (citing Baird, 192 F.3d at 470)). Bocock has sufficiently alleged that the reasons 

Defendants gave for firing her raise a reasonable inference that unlawful discrimination was a 

motivating factor in her discharge. 

 The Complaint states that Defendants focused on “Plaintiff’s health condition, making 

false statements referencing anger, threats, and intimidation by Plaintiff.” Compl. ¶ 32. Bocock 

was “falsely accused of intimidating and threatening staff members,” and was terminated 

because Defendants stated they were afraid of her and had concerns over “student safety if Ms. 

Bocock got upset.” Id. ¶ 37, 38. They made “speculative statements based on Plaintiff’s 

disability” and overall demonstrated that they “regarded Plaintiff’s health condition and 

disability as posing a threat.” Id. Defendants argue that these statements allege Bocock was 

terminated over concerns of anger and violence, not because of her depression or anxiety. Def. 

Br. in Supp. 10. Bocock responds that these statements falsely portray her as mentally 

unbalanced and constitute discriminatory discharge by using her mental disability to justify her 

termination. Pl. Mem. in Opp. 13. 

 At this early stage in litigation, courts generally do not require extensive pleading to raise 

an inference that unlawful discrimination was a motivating factor in termination. See, e.g., 
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George v. Roush & Yates Racing Engines, LLC, No. 5:11cv25-RLV, 2012 WL 3542633, at *4–5 

(W.D.N.C. Aug. 16, 2012); Barnes v. Metro. Mgmt. Grp., LLC, No. 11-cv-3355 AW, 2012 WL 

1552799, at *4 (D. Md. Apr. 27, 2012). In Barnes, the plaintiff survived a motion to dismiss by 

alleging that when she was fired after a back injury her employer stated she was a “liability to the 

company.” Barnes, 2012 WL 1552799, at *4. In George, the court found allegations of 

derogatory remarks concerning the plaintiff’s disability were sufficient to raise a reasonable 

inference of discriminatory discharge even though the complaint did not specify when and under 

what circumstances they were uttered and the employer did not fire the plaintiff until nineteen 

months after his injury.4

 Though the Complaint is sparse on details, it “need only put forth allegations that raise a 

reasonable expectation that discovery will reveal evidence of the necessary element.” Folwer, 

578 at 213; accord Twombly, 550 U.S. at 556. Anger, threats, and violence are potential 

symptoms of mental health disabilities such as depression and anxiety. See, e.g., Bradshaw v. 

Goodyear Tire & Rubber Co., 485 F. Supp. 2d 821, 824–25 (N.D. Ohio 2007) (discussing a 

plaintiff with depression who engaged in multiple acts of threatening and hostile behavior). The 

law does not differentiate between acts based on a disability and acts based on the specific 

attributes or symptoms of a disability; neither may justify discharging an employee. Martinson v. 

Kinney Shoe Corp., 104 F.3d 683, 686 (4th Cir. 1997). Bocock alleges that Defendants fired her 

 2012 WL 3542633, at *4–5. 

                                                 
4 Defendants argue that inferring discrimination here is unreasonable partially because they hired 
Bocock after she had sustained her injuries and are only alleged to have begun discriminating 
against her two years into her employment. Def. Br. in Supp. 10. Such facts are relevant if and 
when Defendants have the burden to prove a non-discriminatory purpose for Bocock’s 
termination, not for evaluating whether Bocock has stated a claim for discrimination in her 
Complaint. See George, 2012 WL 3542633, at *5 (commenting while evaluating a motion to 
dismiss that “evidence tending to show an alternative to discrimination is inappropriate at this 
posture of the case”). 
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out of a belief that she was prone to anger and violence—symptoms they attributed to her mental 

impairment—even though she had not engaged in any conduct to warrant that belief.5

Compl. ¶¶ 32, 37, 38. Drawing all reasonable inferences in her favor, Bocock has plausibly 

alleged that Defendants’ perception of her disability was a motivating factor in their decision to 

terminate her. 

  

B.  Emotional Distress Damages 
 
 Defendants next argue that Bocock’s requests for emotional distress damages should be 

stricken from the Complaint. Def. Br. in Supp. 16–19. In Count One, Bocock alleges that she 

suffered “great emotional distress, anxiety, stress, embarrassment, humiliation, pain, suffering, 

damage to reputation, and loss of enjoyment of life.” Compl. ¶ 49. In Count Three, Bocock 

alleges that she suffered “loss of reputation, humiliation, embarrassment, inconvenience, mental 

and emotional anguish, and distress.” Id. ¶ 71. Defendants challenge these pleadings on two 

fronts: first that Bocock did not plead sufficient facts to support emotional distress damages 

under either count and secondly that emotional distress damages are not available under Virginia 

law for wrongful termination in violation of public policy. 

 1.  Procedural Posture 

 The first consideration is whether Defendants have used the correct procedural tool to 

challenge Bocock’s claim to emotional and reputational damages. It is well-settled in this Court 

                                                 
5 In her Memorandum in Opposition to the Motion to Dismiss, Bocock states that Defendants 
discharged her partially from concern over making future accommodations for her disability. Pl. 
Mem. in Opp. 15, ECF No. 13. This theory was not sufficiently pled. In a laundry list of ADA 
violations, the Complaint alleges that the Defendants “terminated Plaintiff’s employment based 
on a perceived need to make reasonable accommodations in the future to Plaintiff’s disability.” 
Compl. ¶ 44.b. This statement is conclusory, and no facts in the Complaint to support it. “While 
legal conclusions can provide the framework of a complaint, they must be supported by factual 
allegations.” Iqbal, 556 U.S. at 679. Furthermore, at oral argument, Bocock’s counsel confirmed 
that he had not intended to plead and was not pursuing a claim for failure to accommodate. 
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and others that it is inappropriate to address damages in a motion to dismiss under Rule 12(b)(6). 

See, e.g., Charles v. Front Royal Volunteer Fire & Rescue Dep’t, Inc., ___ F. Supp. 2d ___, No. 

5:13cv120, 2014 WL 1906835, at *7–8 (W.D. Va. May 13, 2014) (Urbanski, J.); Douglas v. 

Miller, 864 F. Supp. 2d 1205, 1220 (W.D. Okla. 2012); In re Methyl Tertiary Butyl Ether 

(“MTBE”) Prods. Liab. Litig., 517 F. Supp. 2d 662, 666 (S.D.N.Y. 2007). Rule 12(b)(6) may 

only be used to dismiss a claim in its entirety, Charles, 2014 WL 1906835, at *7, and “a demand 

for relief is not part of a plaintiff’s statement of the claim.” Alexander v. Se. Wholesale Corp., 

978 F. Supp. 2d 615, 624 n.7 (E.D. Va. 2013) (citing Bontkowski v. Smith, 305 F.3d 757, 762 

(7th Cir.2002)). A court should never dismiss requested relief from a complaint in response to a 

defendant’s 12(b)(6) motion to dismiss. Charles, 2014 WL 1906835, at *7. 

 It is equally well-settled that a motion to strike pursuant to Rule 12(f) is an appropriate 

instrument to challenge a plaintiff’s requests for relief that she is unable to obtain as a matter of 

law. See, e.g., Troutt v. Charcoal Steak House, Inc., No. Civ. A. 92-869-R, 1993 WL 757520, at 

*1 (W.D. Va. July 20, 1993), aff’d, 37 F.3d 1495 (4th Cir. 1994) (striking a demand for a jury 

trial and requests for punitive and compensatory damages unavailable under Title VII); Counts v. 

Norton Cmty. Hosp./Mountain States Health Alliance, No. 2:13cv12, 2013 WL 4255743, at *2 

(W.D. Va. Aug. 15, 2013) (striking the same under an ADA retaliation claim). Conversely, a 

motion under Rule 12(f) cannot challenge requests for remedies that may or may not be 

recoverable depending on the facts of the case. See, e.g., Paul v. Gomez, 190 F.R.D. 402, 404 

(W.D. Va. 2000) (denying motion to strike punitive damages in a medical malpractice suit); 

Arenson v. Whitehall Convalescent & Nursing Home, Inc., 880 F. Supp. 1202, 1214 (N.D. Ill. 

1995) (denying motion to strike punitive damages premised on complaint’s lack of evidence that 

the defendants acted willfully or with actual malice). 



14 
 

 Defendants style their filing as a Motion to Dismiss and refer to Rule 12(b)(6) for 

authority. Def. Mot. to Dismiss, ECF No. 6. The text of their motion requests the Court to “strike 

any allegations of emotional and/or reputational damages in the Complaint,” but does not cite to 

Rule 12(f). Id. Their brief in support is consistent with their motion, never referring to Rule 

12(f), but asking the Court to strike, rather than dismiss, the damages allegations.  

 I find it appropriate to address the merits of Defendants’ arguments against damages for 

four reasons: (1) though Rule 12(f) is never cited, Defendants’ motion and supporting brief 

appear to conceptualize their request as a motion to strike; (2) Rule 12(f) allows a court to strike 

matter from a pleading on its own initiative; (3) there is some precedent  for courts interpreting 

motions to dismiss damages as motions to strike, see Rathbone v. Haywood Cnty., No. 

1:08cv117, 2008 WL 2789770, at *1 (W.D.N.C. July 17, 2008) (“Defendant also seeks dismissal 

of the request for punitive damages under Rule 12(b)(6), which the court will interpret as a 

motion to strike.”); and (4) I ultimately conclude that the pled damages are legally available and 

factually dependent, making both dismissal under 12(b)(6) and striking under 12(f) inappropriate 

in this case. 

  2. Bocock Sufficiently Pled Emotional Damages 

 Defendants first argue that Bocock failed to plead “any facts whatsoever to permit a 

reasonable inference she suffered loss of reputation, humiliation, embarrassment, or mental or 

emotional distress.” Def. Br. Supp. Mot. Dismiss 17. Defendants’ argument fails for a number of 

reasons. First, neither Rule 12(b)(6) nor Rule 12(f) allows disposal of a damages claim for lack 

of factual support at this stage. See supra Part B.1. Additionally, because Rule 54(c) requires 

courts to “grant the relief to which each party is entitled, even if the party has not demanded that 

relief in its pleadings,” Fed. R. Civ. P. 54(c), it is nonsensical “‘to require detailed factual 
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allegations to support a demand for certain damages when such damages may ultimately be 

awarded even if they were never pled in the complaint.’” Charles, 2014 WL 1906835, at *8 

(quoting Oppenheimer v. Sw. Airlines Co., No. 13-cv-260-IEG BGS, 2013 WL 3149483, at *4 

n.1 (S.D. Cal. June 17, 2013)); New Amsterdam Cas. Co. v. Waller, 323 F.2d 20, 24–25 (4th Cir. 

1963) (“[A complaint] need not set forth any theory or demand any particular relief for the court 

will award appropriate relief if the plaintiff is entitled to it upon any theory.”). 

 Moreover, the case Defendants cite to support their argument is inapplicable. Def. Br. in 

Supp. 17 (citing Luther v. Wells Fargo Bank, No. 4:11cv57, slip op. at 15 n.6 (W.D. Va. Aug. 6, 

2012)). Luther v. Wells Fargo Bank dealt with a claim brought under the Real Estate Settlement 

Procedures Act (“RESPA”). No. 4:11cv57, 2012 WL 4405318, at *7 (W.D. Va. Aug. 6, 2012) 

(Ballou, M.J.), adopted by 2012 WL 4405128, at *1 (Sept. 25, 2012) (Urbanski, J.). The court in 

Luther noted that to state a claim under RESPA, a plaintiff must plead damages demonstrating 

that he suffered harm that was caused by the violating conduct. See id. at *7; Bradford v. HSBC 

Mortg. Corp., No. 1:09cv1226, 2010 WL 9067298, *7 n.6 (E.D. Va. Sept. 20, 2010) (“Although 

such a pleading requirement is not expressly discussed in the statute, § 2605(f) allows for 

recovery of actual damages to the borrower as a result of the failure [of the defendant], indicating 

that a plaintiff must plead a plausible connection between the failure and damages to survive 

scrutiny under Iqbal.” (internal quotations omitted)). Luther made only a conclusory statement 

that he was “entitled to actual damages,” which was insufficient to allege the damages element 

necessary to state a claim under RESPA. Luther, 2012 WL 4405318, at *7. Bocock’s case is 

distinguishable. Luther concerned pleading under a statutory scheme that courts have interpreted 

as requiring plausibility of actual damages in order to state a claim. There is no similar 

requirement in the ADA or for intentional torts like wrongful termination in violation of public 
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policy under Virginia law, neither of which calls for any particular damages in order to state a 

claim. Bocock need only state “a demand for the relief sought.” Fed. R. Civ. P. 8(a)(3). She has 

done so. See Compl. 13–14. 

 3. Emotional Distress Damages in Bowman Claims 

 Defendants’ final argument is that emotional distress damages are not available for 

wrongful termination in violation of Virginia public policy. This cause of action was created by 

the Supreme Court of Virginia in Bowman v. State Bank of Keysville, 331 S.E.2d 797 (Va. 1985). 

In Bowman, the court recognized an exception to Virginia’s employment-at-will doctrine, 

allowing some discharged employees to recover against their former employers in tort. Id. at 

801. The Supreme Court of Virginia has emphasized that this exception is narrow, found in three 

limited circumstances: “(1) where an employer violated a policy enabling the exercise of an 

employee’s statutorily create right; (2) where the public policy violated by the employer was 

explicitly expressed in the statute and the employee was clearly a member of that class of 

persons directly entitled to the protection enunciated by the public policy; and (3) where the 

discharge was based on the employee’s refusal to engage in a criminal act.” Jones v. HCA, 16 F. 

Supp. 3d 622, 636 (E.D. Va. 2014) (internal quotation marks omitted) (citing Rowan v. Tractor 

Supply Co., 559 S.E.2d 709 (Va. 2002)). Courts also have repeatedly confirmed that Bowman 

claims are intentional torts. See, e.g., Shaw v. Titan Corp., 498 S.E.2d 696, 701 (Va. 1998) 

(citing cases). 

 In Virginia, emotional distress damages generally are not recoverable for torts absent 

accompanying physical harm or wanton and willful conduct. Fairfax Hosp. By & Through 

INOVA Health Sys. Hosps., Inc. v. Curtis, 492 S.E.2d 642, 647 (Va. 1997). There are two 

exceptions to this rule. The first is the tort of intentional infliction of emotional distress, or 
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outrage. See Womack v. Eldridge, 210 S.E.2d 145, 148 (Va. 1974) (recognizing the tort under 

Virginia law). The second comes from a line of Virginia intentional torts cases that “have 

approved the recovery of damages for humiliation, embarrassment, and similar harm to feelings, 

although unaccompanied by actual physical injury, where a cause of action existed 

independently of such harm.” Sea-Land Serv., Inc. v. O’Neal, 297 S.E.2d 647, 653 (Va. 1982). 

These cases are distinct from claims for intentional infliction of emotional distress and have 

different elements and standards. See Carstensen v. Chrisland Corp., 442 S.E.2d 660, 667–68 

(Va. 1994) (“The criteria for sustaining a cause of action for intentional infliction of emotional 

distress are not the same as those applied to recovery of emotional distress damages flowing 

from an independent tort.”).  

 In her Complaint, Bocock requests emotional distress damages as relief for her Bowman 

claim, not as a standalone claim for intentional infliction of emotional distress. Compl. ¶ 71. 

Both cases that Defendants cite in support of their argument concern the elements and standards 

for intentional infliction of emotional distress. See Def. Br. in Supp. 18–19 (citing Womack, 210 

S.E.2d at 342; Russo v. White, 400 S.E.2d 160, 162 (Va. 1991)). An element of intentional 

infliction of emotional distress is that the plaintiff suffered severe emotional distress. Womack, 

210 S.E.2d at 342; Russo, 400 S.E.2d at 162. Plaintiffs stating intentional infliction claims must 

plead their damages with facts sufficient to support a reasonable inference of severe distress. In 

contrast, severe distress is not an element in the line of Virginia cases allowing recovery for 

emotional distress as part of an independent intentional tort. See, e.g., Fairfax Hosp., 492 S.E.2d 

at 647 (finding damages for “some degree of humiliation, embarrassment, and hurt” were 

appropriate for plaintiff whose medical information was wrongfully disclosed to third parties); 

Sea-Land, 297 S.E.2d at 653. The need for detailed damages pleading that Defendants derive 
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from intentional infliction of emotional distress cases does not apply to Bocock’s prayer for 

relief. 

 The final consideration is whether emotional distress damages are available under 

Bowman claims. Virginia courts have yet to definitively determine whether Bowman claims are 

among the exceptions to the general prohibition against recovery in tort for emotional damages 

in the absence of accompanying physical harm or wanton and willful conduct. Virginia courts 

have recognized certain causes of action that support these damages: loss of employment through 

fraud, Sea-Land, 297 S.E.2d at 653; deliberate trespass, Peshine v. Shepperson, 58 Va. (17 

Gratt.) 472, 486 (1867); wrongful suspension of telephone service, Ches. & Pot. Tel. Co. of Va. 

v. Carless, 102 S.E. 569, 572 (Va. 1920); false imprisonment, W.T. Grant Co. v. Owens, 141 S.E. 

860, 866 (Va. 1928); libel, James v. Powell, 152 S.E. 539, 547 (Va. 1930); malicious 

prosecution, Spitzer v. Clatterbuck, 121 S.E.2d 466, 470 (Va. 1961); and dissemination of private 

medical information, Fairfax Hosp., 492 S.E.2d at 647. 

 I find that Bowman claims fall within the exception established by Sea-Land allowing 

recovery of emotional distress damages absent physical injury. In Sea-Land, an employee 

resigned her position under the employer’s fraudulent representation that she could have a 

different position. 297 S.E.2d at 648–49. The Supreme Court of Virginia found that loss of a job 

in such an unjust and tortious fashion could foreseeably cause distress and harm to feelings in the 

same manner as previous Virginia cases allowing recovery for emotional damages absent 

physical injury. Id. at 653. Bocock’s alleged situation is substantially similar to that of the 

plaintiff in Sea-Land. She was fired from her job allegedly because of an intentional tort 

committed by her employer. The alleged actions taken by Defendants—harassment, discipline 

based on false accusations, and termination as retaliation for her cooperation in an investigation 
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of Shull’s alleged physical abuse of school children—could reasonably cause distress, 

humiliation, and loss of reputation. See Compl. ¶¶ 37, 38.  

 Because I find, as a matter of law, that emotional and reputational damages are 

potentially available under Bowman claims, whether Bocock is entitled to them is a question that 

turns on factual development. As such, Bocock need not plead these damages with specificity in 

her Complaint, and neither Rule 12(b)(6) nor Rule 12(f) is an appropriate device to purge them 

from her pleading. See supra Parts B.1, B.2. Bocock’s plain statement that she suffered these 

damages is all that is necessary to satisfy her pleading obligation at this time. See Fed. R. Civ. P. 

8(a)(3). 

IV. Conclusion 

 Bocock has stated a plausible claim of wrongful discharge in violation of the ADA. She 

has pled sufficient facts to raise a reasonable expectation that discovery will yield evidence that 

she was a qualified individual with a disability and that her disability was a motivating factor of 

her discharge by the defendants. Furthermore, emotional damages are recoverable under 

Bowman claims and have been sufficiently pled. I therefore recommend that the presiding 

District Judge DENY Defendants’ motion to dismiss, ECF No. 6. 

Notice to Parties 

Notice is hereby given to the parties of the provisions of 28 U.S.C. § 636(b)(1)(C): 

Within fourteen days after being served with a copy [of this Report and 
Recommendation], any party may serve and file written objections to such 
proposed findings and recommendations as provided by rules of court. A judge of 
the court shall make a de novo determination of those portions of the report or 
specified proposed findings or recommendations to which objection is made. A 
judge of the court may accept, reject, or modify, in whole or in part, the findings 
or recommendations made by the magistrate judge. The judge may also receive 
further evidence or recommit the matter to the magistrate judge with instructions. 
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Failure to file timely written objections to these proposed findings and recommendations 

within 14 days could waive appellate review. At the conclusion of the 14 day period, the Clerk is 

directed to transmit the record in this matter to the Honorable Michael F. Urbanski, United States 

District Judge. 

The Clerk shall send certified copies of this Report and Recommendation to all counsel 

of record and unrepresented parties. 

ENTER:  December 15, 2014 
 

       
     Joel C. Hoppe 

      United States Magistrate Judge  
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